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101 Duties of the Jury
[Updated: 6/14/02]

Ladies and gentlemen: Y ou now arethejury inthiscase, and | want to take afew minutestotell you
something about your dutiesasjurorsand to give you someinstructions. At theend of thetrial | will
give you more detailed instructions. Those instructions will control your deliberations.

It will be your duty to decide from the evidence what the facts are. You, and you alone, are the
judges of thefacts. Y ou will hear the evidence, decide what the facts are, and then apply thosefacts
tothelaw I givetoyou. That ishow you will reach your verdict. In doing so you must follow that
law whether you agree with it or not. The evidence will consist of the testimony of witnesses,
documents and other things received into evidence as exhibits, and any facts on which the lawyers
agree or which I may instruct you to accept.

Y ou should not take anything | may say or do during the trial as indicating what | think of the
believability or significance of the evidence or what your verdict should be.

Comment
(D) Thisinstruction is derived from Ninth Circuit Instruction 1.01.

2 “[JJurors may have the power to ignore the law, but their duty is to apply the law as
interpreted by the court, and they should be soinstructed.” United Statesv. Boardman, 419 F.2d 110,
116 (1st Cir. 1969) (citing Sparf & Hansenv. United States, 156 U.S. 51 (1895)). Thus, whileajury
may acquit an accused for any reason or no reason, see Horning v. District of Columbia, 254 U.S.
135, 138 (1920) (“[T]hejury hasthe power to bring in averdict in the teeth of both law and facts.”),
trial judges may not instruct the jurors about this power of nullification. United Statesv. Manning,
79 F.3d 212, 219 (1st Cir. 1996); United States v. Sepulveda, 15 F.3d 1161, 1190 (1st Cir. 1993)
(citing United States v. Desmarais, 938 F.2d 347, 350 (1st Cir. 1991) (collecting cases)); see also
United Statesv. Garcia-Rosa, 876 F.2d 209, 226 (1st Cir. 1989) (thisposition “isconsistent with that
of every other federal appellate court that has addressed thisissue”), vacated on other grounds, 498
U.S. 954 (1990); United Statesv. Trujillo, 714 F.2d 102, 105-06 (11th Cir. 1983) (collecting cases).
Furthermore, “[t]his proscriptionisinvariant; it makes no differencethat thejury inquired, or that an
aggressive lawyer managed to piqueaparticular jury’ s curiosity by mentioning the subject in closing
argument, or that anapping prosecutor failed to raise atimely objectionto that allusion.” Sepulveda,
15 F.3d at 1190.

During the closing argumentsin Sepulvedaone of the defendants’ attorneysinvited the jury
to “send out a question” concerning jury nullification; the jury did so, requesting the trial judge to
“[c]larify thelaw onjury nullification.” Id. at 1189. Thejudge responded with thefollowing, which
was affirmed by the First Circuit:



Federal trial judges are forbidden to instruct on jury nullification, because
they are required to instruct only on the law which appliesto acase. Asl
have indicated to you, the burden in each instance which is here placed upon
the Government is to prove each element of the offenses . . . beyond a
reasonable doubt, and in the event the Government failsto sustain its burden
of proof beyond areasonabl e doubt asto any essential element of any offense
charged against each defendant, it hasthen failed in its burden of proof asto
such defendant and that defendant is to be acquitted. In short, if the
Government proves its case against any defendant, you should convict that
defendant. If it failsto prove its case against any defendant you must acquit
that defendant.

I1d. at 1189-90 (emphases added). Judge Selya explained that the “ contrast in directives’ inthe last
two sentences, “together with the court’ s refusal to instruct in any detail about the doctrine of jury
nullification, left pregnant the possibility that the jury could ignore the law if it so chose.” 1d. at
1190.



1.02 Natur e of Indictment; Presumption of Innocence
[Updated: 6/14/02]

Thiscriminal case has been brought by the United States government. | will sometimesrefer to the
government as the prosecution. The government is represented at this trial by an assistant United
States attorney, [ |. The defendant, [ |, is represented by [higher] lawyer,
[ |. [Alternative: The defendant, [ |, has decided to represent [ him/herself]
and not use the services of alawyer. [He/She] has a perfect right to do this. [His/Her] decision has
no bearing on whether [he/she] is guilty or not guilty, and it should have no effect on your
consideration of the case.]

[Defendant] has been charged by the government with violation of a federal law. [He/She] is
charged with [e.g., having intentionally distributed heroin]. The charge against [defendant] is
contained in the indictment. The indictment is simply the description of the charge against
[defendant]; it isnot evidence of anything. [Defendant] pleaded not guilty to the charge and denies
committing thecrime. [He/She] is presumed innocent and may not be found guilty by you unlessall
of you unanimously find that the government has proven [his/her] guilt beyond areasonable doubt.

[Addition for multi-defendant cases: The defendants are being tried together because the government

has charged that they acted together in committing the crimeof | |. But youwill haveto
give separate consideration to the case against each defendant. Do not think of the defendantsas a

group.]

Comment

Thisinstruction is derived from Federal Judicial Center Instruction 1.



1.03 PreviousTrial
[Updated: 6/14/02]

Y ou may hear referenceto aprevioustrial of thiscase. A previoustria did occur. But [defendant]
and the government are entitled to have you decide this case entirely on the evidence that has come
before you in thistrial. You should not consider the fact of a previoustria in any way when you
decide whether the government has proven, beyond areasonable doubt, that the defendant committed
the crime.

Comment

(D) This instruction is derived from Ninth Circuit Instruction 2.09, Federal Judicia Center
Instruction 14, and Sand, et al., Instruction 2-13. The commentary to the Ninth Circuit and Federal
Judicial Center instructions both recommend that this instruction not be given unless specifically
requested by the defense. See also United Statesv. Seals, 987 F.2d 1102, 1109-10 (5th Cir. 1993)
(finding it was not error to fail to instruct thejury when defense counsel refused trial court’ soffer to
give instruction following inadvertent references to the defendant’ s previous trial).

2 The District of Columbia Circuit has suggested that the following cautionary instruction be
given at the outset of aretrial: “The defendant has been tried before. [If there hasbeen amistrial, so
state.] You have no concern with that. The law charges you to render a verdict solely on the
evidenceinthistrial.” Carsey v. United States, 392 F.2d 810, 812 (D.C. Cir. 1967) (finding defense
counsel’s mention of “mistrials’ did not substantially prejudice the prosecution and prevent afair
trial, so that thetrial judge should have handled the matter through acautionary instruction instead of
declaring amistrial); see also United Statesv. Hykel, 461 F.2d 721, 726 (3d Cir. 1972) (affirming
instruction given after mention during jury selection of previous mistrial; instruction cautioning jury
that “[T]he fact that this is the second trial of this case should mean nothing to you. Do you
understand that? No inference of any kind should be drawn from that.”); cf. United States v.
Faulkner, 17 F.3d 745, 763-64 (5th Cir. 1994) (affirming court’ s statement to jury about true reason
for mistrial in context of newscasts erroneously reporting that previoustrial ended in mistrial dueto
jury tampering).




1.04 Preliminary Statement of Elements of Crime
[Updated: 6/14/02]

In order to help you follow the evidence, | will now give you abrief summary of the elements of the
crimg]s] charged, each of which the government must prove beyond areasonable doubt to make its
case:

First, [ 1
Second, [ 1:
Third, [ 1
etc.

[The description of the crime in this preliminary instruction should not simply track statutory
language but should be stated in plain language as much as possible.]

Y ou should understand, however, that what | have just given you isonly apreliminary outline. At
the end of the trial | will give you afinal instruction on these matters. If there is any difference

between what | just told you, and what | tell you in theinstruction | give you at the end of thetrial,
the instructions given at the end of thetrial govern.

Comment

Thisinstruction is derived from Eighth Circuit Instruction 1.02 and Ninth Circuit Instruction 1.02.



1.05 Evidence; Objections; Rulings; Bench Conferences
[Updated: 6/14/02]

| have mentioned the word “evidence.” Evidence includes the testimony of witnesses, documents
and other things received as exhibits, and any facts that have been stipulated—that is, formally
agreed to by the parties.

There are rules of evidence that control what can be received into evidence. When alawyer asksa
guestion or offers an exhibit into evidence, and a lawyer on the other side thinks that it is not
permitted by the rules of evidence, that lawyer may object. This simply means that the lawyer is
requesting that | make a decision on a particular rule of evidence.

Then it may be necessary for me to talk with the lawyers out of the hearing of the jury, either by
having a bench conference here while the jury is present in the courtroom, or by calling a recess.
Please understand that while you are waiting, we are working. The purpose of these conferencesis
to decide how certain evidence isto be treated under the rules of evidence, and to avoid confusion
and error. Wewill, of course, do what we can to keep the number and length of these conferencesto
aminimum.

Certain things are not evidence. | will list those things for you now:

(D) Statements, arguments, questions and comments by |awyers representing the parties
in the case are not evidence.

2 Objectionsare not evidence. Lawyershave aduty to their client to object when they
believe something is improper under the rules of evidence. You should not be
influenced by the objection. If | sustain an objection, you must ignore the question or
exhibit and must not try to guess what the answer might have been or the exhibit
might have contained. If | overrulethe objection, the evidence will be admitted, but
do not giveit specia attention because of the objection.

(©)) Testimony that | strike from the record, or tell you to disregard, is not evidence and
must not be considered.

4 Anything you see or hear about this case outside the courtroom is not evidence,
unless | specifically tell you otherwise during the trial.

Furthermore, aparticular item of evidenceis sometimesreceived for alimited purposeonly. That s,
it can be used by you only for a particular purpose, and not for any other purpose. | will tell you
when that occurs and instruct you on the purposes for which the item can and cannot be used.

Finally, some of you may have heard the terms “direct evidence” and “circumstantial evidence.”
Direct evidence is testimony by a witness about what that witness personally saw or heard or did.
Circumstantial evidenceisindirect evidence, that is, it isproof of one or more facts from which one

7



can find or infer another fact. Y ou may consider both direct and circumstantial evidence. The law

permits you to give equal weight to both, but it isfor you to decide how much weight to giveto any
evidence.

Comment

This instruction is derived from Federal Judicial Center Instruction 1, Eighth Circuit Instructions
1.03, 1.07 and Ninth Circuit Instructions 1.05, 1.06.



1.06 Credibility of Witnesses
[Updated: 6/14/02]

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. Y ou may believe everything awitness says or only part of it or none
of it.

In deciding what to believe, you may consider anumber of factors, including the following: (1) the
witness's ability to see or hear or know the things the witness testifies to; (2) the quality of the
witness's memory; (3) the witness's manner while testifying; (4) whether the witness has an interest
in the outcome of the case or any motive, bias or prejudice; (5) whether the witnessis contradicted
by anything the witness said or wrote beforetria or by other evidence; and (6) how reasonable the
witness's testimony is when considered in the light of other evidence which you believe.

Comment

Thisinstruction is derived from Eighth Circuit Instruction 1.05 and Ninth Circuit Instruction 1.07.



1.07 Conduct of the Jury
[Updated: 6/14/02]

To insure fairness, you as jurors must obey the following rules:

First, do not talk among yourselves about this case, or about anyone involved with it, until
the end of the case when you go to the jury room to decide on your verdict;

Second, do not talk with anyone el se about this case, or about anyone who has anythingto do
with it, until the trial has ended and you have been discharged as jurors. “Anyone else”
includes members of your family and your friends. Y ou may tell them that you are ajuror,
but do not tell them anything about the case until after you have been discharged by me;

Third, do not let anyone talk to you about the case or about anyone who has anything to do
withit. If someone should try to talk to you, please report it to me immediately;

Fourth, during the trial do not talk with or speak to any of the parties, lawyers or witnesses
involved in this case—you should not even pass the time of day with any of them. Itis
important not only that you do justice in this case, but that you also give the appearance of
doing justice. If aperson from one side of the lawsuit sees you talking to a person from the
other side—even if it is simply to pass the time of day—an unwarranted and unnecessary
suspicion about your fairness might be aroused. If any lawyer, party or witness does not
speak to you when you passin the hal, ridethe elevator or thelike, it is because they are not
supposed to talk or visit with you;

Fifth, do not read any news stories or articles about the case or about anyoneinvolved withit,
or listen to any radio or television reports about the case or about anyone involved with it;

Sixth, do not do any research, such as consulting dictionaries or other reference materials,
and do not make any investigation about the case on your own;

Seventh, if you need to communicate with me simply give asigned noteto the[court security
officer] to give to me; and

Eighth, do not make up your mind about what the verdict should be until after you have gone
to the jury room to decide the case and you and your fellow jurors have discussed the
evidence. Keep an open mind until then.

Comment

Thisinstruction is derived from Eighth Circuit Instruction 1.08 and Ninth Circuit Instruction
1.08.
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1.08 Notetaking
[Updated: 6/14/02]

| am going to permit you to take notesin this case, and the courtroom deputy has distributed pencils
and padsfor your use. | want to give you a couple of warnings about taking notes, however. First of
al, do not allow your note-taking to distract you from listening carefully to the testimony that is
being presented. If you would prefer not to take notes at all but ssmply to listen, pleasefeel freeto
do so. Please remember also from some of your grade-school experiences that not everything you
writedown isnecessarily what wassaid. Thus, when you return to thejury room to discussthe case,
do not assume simply because something appearsin somebody's notesthat it necessarily took place
in court. Instead, itisyour collective memory that must control as you deliberate upon the verdict.
Please take your notes to the jury room at every recess. | will have the courtroom deputy collect
them at the end of each day and place them in the vault. They will then be returned to you the next
morning. When the case is over, your notes will be destroyed. These steps are in line with my
earlier instruction to you that it is important that you not discuss the case with anyone or permit
anyone to discussit with you.

Comment

(D) “The decision to allow the jury to take notes and use them during deliberationsis a matter
within the discretion of thetrial court.” United Statesv. Porter, 764 F.2d 1, 12 (1st Cir. 1985). The
trial judge, however, should explain to jurors that the notes should only be used to refresh their
recollections of the evidence presented and * not prevent [them] from getting afull view of the case.”
United States v. Oppon, 863 F.2d 141, 148 n.12 (1st Cir. 1988).

() Thedistrict court iswithin its discretion to limit when the jurors may take notes during the
trial. United Statesv. Dardea, 70 F.3d 1507, 1537 (1st Cir. 1995) (affirmingtrial court’ sdecisionto
allow jurorsto take notes only when viewing exhibits so as not to distract them from live testimony).
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1.09 Outlineof the Trial
[Updated: 6/14/02]

Thefirst step in the trial will be the opening statements. The government in its opening statement
will tell you about the evidence that it intendsto put before you, so that you will have anideaof what
the government's case is going to be.

Just astheindictment is not evidence, neither isthe opening statement evidence. Itspurposeisonly
to help you understand what the evidence will be and what the government will try to prove.

[After the government's opening statement, [defendant]’ s attorney may, if [he/she] chooses, makean
opening statement. At this point in the trial, no evidence has been offered by either side.]

Next the government will offer evidence that it sayswill support the charge[s] against [defendant].
The government’ s evidence in this case will consist of the testimony of witnesses, and may include
documents and other exhibits. In amoment | will say more about the nature of evidence.

After the government's evidence, [defendant]’ slawyer may [ make an opening statement and] present
evidence in the [defendant]’s behalf, but [he/she] is not required to do so. | remind you that
[defendant] is presumed innocent, and the government must prove the guilt of [defendant] beyond a
reasonable doubt. [Defendant] does not have to prove [hig/her] innocence.

After you have heard all the evidence on both sides, the government and the defense will each be
given time for their final arguments. | just told you that the opening statements by the lawyers are
not evidence. The same applies to the closing arguments. They are not evidence either. In their
closing arguments the lawyers for the government and [defendant] will attempt to summarize and
help you understand the evidence that was presented.

The final part of the trial occurs when | instruct you about the rules of law that you are to use in
reaching your verdict. After hearing my instructions, you will leave the courtroom together to make
your decisions. Your deliberations will be secret. Y ou will never have to explain your verdict to
anyone.

Comment

D Thisinstruction is derived from Federal Judicial Center Instruction 1.

2 The third paragraph should be omitted if the defense reserves its opening statement until
later. The judge should resolve this issue with the lawyers before giving the instruction.
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